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A. IDENTITY OF PETITIONER/DECISION BELOW 

 Daryl Rogers asks this Court to grant review pursuant to 

RAP 13.4 of the unpublished decision of the Court of Appeals in 

State v. Rogers, No. 81396-0-I, filed August 3, 2020. The Court of 

Appeals denied Rogers’ pro se motion for reconsideration on 

October 13, 2020. Copies of the opinion and order denying motion 

for reconsideration are attached as an appendix. 

B. ISSUES PRESENTED FOR REVIEW 

 Accused persons have a constitutional right to trial by an 

impartial jury. Before trial, Juror 16 declared his belief that, 

without strong exculpatory evidence, the scales were tipped in the 

state’s favor and he would be unable to judge otherwise. Was 

appellant’s right to an impartial jury violated because the court 

erred in failing to excuse the juror for cause? 

C. STATEMENT OF THE CASE  

1. Procedural History 

 The Clark County prosecutor charged appellant Daryl 

Rogers with two counts of child molestation in the first degree 

and four counts of rape of a child in the first degree. CP 12-14. 

The jury could not agree on two of the counts but found Rogers 
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guilty of one count of child molestation in the first degree and 

three counts of rape of a child in the first degree. CP 52-60. The 

court imposed an indeterminate sentence with a minimum term 

of 277 months, the high end of the standard range, and a 

maximum term of life. CP 107-09. Notice of appeal was timely 

filed. CP 122. The Court of Appeals affirmed Rogers’ convictions.  

2. Substantive Facts 

 At the age of 28, Rogers was accused by his former 

roommate’s daughter of committing various sex acts with her 

nearly 10 years earlier. RP 195-236, 315, 328, 333. Rogers 

voluntarily submitted to police questioning on three separate 

occasions, waiving his constitutional rights. RP 476. At trial, he 

took the stand and testified. He disagreed with the State’s 

witnesses on many details of the time period in 2010 when he 

became friends and then later roommates with the complaining 

witness’ mother. RP 586-602. He denied any inappropriate 

contact with the complaining witness, J.O. RP 608-09. 

 The small, three-bedroom house where Rogers lived in 

2010 was home to Rogers, his brother Demetrius, his sister 

Shatyra, their friend Montrel Douglas, 10-year-old J.O., her 
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mother, and her two younger brothers. RP 337-38. Rogers had 

one bedroom. RP 337. Demetrius and Douglas shared a second, 

and J.O. and her brothers shared the third. RP 337-38. J.O.’s 

mother and Shatyra slept on couches in the common living room 

areas. RP 218. After a month or two, there was a dispute over 

payment of rent, and J.O.’s family moved out. RP 343-44. Nearly 

10 years later, J.O. told her mother she had been sexually 

abused by Rogers. RP 258, 349. 

 At the time of her disclosure to her mother, J.O. was 

recovering from a recent concussion and having a fight with her 

mother over a boyfriend her mother did not approve of. RP 272. 

When her mother told J.O. that her behavior could lead to being 

raped, J.O. told her mother that had already occurred. RP 365-

66. J.O. also claimed to have told her best friend much closer in 

time to the incidents, but her friend did not recall this occurring 

until shortly before J.O. told her mother. RP 272, 308, 311. 

 With regards to the incidents that led to the convictions, 

J.O. claimed Rogers had rubbed his penis between her thighs, 

slightly penetrating her labia on one occasion, and on two other 

occasions had put his penis in her mouth. RP 223-24, 230, 249-
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50. These she claimed occurred while she and her mother were 

roommates of Rogers in spring 2010. The first incident with 

rubbing and penetration occurred, according to J.O., after she 

had fallen asleep on the living room couch. RP 222-24. The other 

incidents she claimed occurred in Rogers’ room, where she was 

watching television, and in Demetrius’ room, where she was 

playing with his drum set. RP 230-36, 249-51. 

 Based on J.O.’s self-reported symptoms, counselor 

Maureen Garrett diagnosed her with Post-Traumatic Stress 

Disorder (PTSD). RP 405, 407, 411. Garrett explained that 

PTSD can result from a variety of different traumatic 

experiences and sex abuse would qualify as one such trauma. RP 

406-07. Garrett also testified that delayed reporting of child sex 

abuse is common for a variety of reasons and self-harm 

behaviors, such as those reported by J.O., are correlated with 

sexual abuse. RP 408-010. Dr. Kimberly Copeland testified that 

J.O.’s medical examination results were normal and suggested 

nothing about whether or not J.O. had experienced vaginal 

penetration at an early age. RP 444, 447.  
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 The remaining testimony at trial largely pertained to the 

sleeping arrangements and layout of the home where the 

incidents were alleged to have occurred and the schedules of the 

various persons who lived there. In closing, Rogers argued that, 

in light of his busy schedule and the sheer number of people in 

the house, it was extremely unlikely that the events described 

by J.O. could have occurred at all, much less without someone 

noticing. RP 740-42, 745. He also pointed out the lack of any 

evidence corroborating J.O.’s allegations, the inconsistencies in 

her accounts, and the circumstantial reasons to doubt the 

veracity of her account. RP 724, 729-30, 733.  

 During jury selection, juror 16 expressed his opinion that 

“Well, without strong exculpatory evidence on the defense part, 

the State has the scales tipped in their favor. There is just no 

way I could look at everything they present without a defense 

and judge otherwise.” RP 134-35. Defense counsel responded 

saying, “I suspect that might be a preconceived notion that a lot 

of people come in with. I would like to remove the idea for a 

second that I—that we wouldn’t present any kind of a case, and 

as I proposed to [juror] No. 15 here, look at all the evidence as a 
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whole, but imagine a hypothetical where you had questions after 

that.” RP 134-35. Juror 16 responded that he would ask the 

judge but reiterated “it’s heavily weighted toward the State.” RP 

134-35. 

 In other portions of voir dire, juror 16 was asked whether 

he could follow the court’s instructions regarding the law, even if 

he thought the law was different. He explained, “If the crime 

meets the definition of what is set on paper is written as a law, 

that’s what needs to be followed, not what you think it means.” 

RP 144. He also expressed the opinion that elected judges 

“always seem to want to throw the book at a defendant to 

appear tough on crime,” but he “would do the best I could” to set 

those feelings aside. RP 103. He also said his mother had been 

sexually assaulted but denied that that circumstance would 

make it difficult for him to be impartial. RP 113. 
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D. REASONS WHY REVIEW SHOULD BE GRANTED AND 
ARGUMENT 

This court should grant review and reverse because 
a biased juror was allowed to serve in violation of 
Rogers’ constitutional right to trial before an 
impartial jury. 

 The jury that found Rogers guilty included a juror who, 

before trial, announced, “[W]ithout strong exculpatory evidence on 

the defense part, the state has the scales tipped in their favor. 

There is just no way I could look at everything they present 

without a defense and judge otherwise.” RP 134-35. None of the 

juror’s subsequent statements repudiated this expressed bias in 

favor of the state. Rogers asks this Court to grant review and 

reverse his convictions due to actual bias on the part of juror 16. 

 Every accused person enjoys a constitutional right to a fair 

and impartial jury. State v. Irby, 187 Wn. App. 183, 192, 347 P.3d 

1103 (2015), rev. denied, 184 Wn.2d 1036 (2016) (citing Taylor v. 

Louisiana, 419 U.S. 522, 526, 95 S. Ct. 692, 42 L. Ed. 2d 690 

(1975); State v. Brett, 126 Wn.2d 136, 157, 892 P.2d 29 (1995)). 

Potential jurors must be excused for cause when their views would 

“‘prevent or substantially impair the performance of [their] duties 

as a juror.’” State v. Gonzales, 111 Wn. App. 276, 277-78, 45 P.3d 
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205 (2002) (quoting State v. Hughes, 106 Wn.2d 176, 721 P.2d 

902(1986)). Even when only one juror is biased, the accused’s 

constitutional right to an impartial jury has been violated. Irby, 

187 Wn. App. at 193 (citing In re Pers. Restraint of Yates, 177 

Wn.2d 1, 30, 296 P.3d 872 (2013)).  

 Rogers argued on appeal that reversal was necessary under 

Gonzales, 111 Wn. App. 276. In that case, a potential juror 

declared, “the way I was brought up, the police are always, you 

know-unless they are proven otherwise, they are always honest 

and straightforward, and tell the truth. So I would have a very 

difficult time deciding against what the police officer says.” Id. at 

278. Defense counsel clarified and asked if, given conflicting 

stories, she would “presume the police officer was telling the 

truth.” Id. at 279. She answered, “Yes, I would.” Id. Defense 

counsel followed up again, asking whether she could follow an 

instruction to presume the defendant innocent, and she answered, 

“I don’t know.” Id. Later the prosecutor asked a similar question, 

whether the defendant still has a presumption of innocence even if 

a police officer takes the stand against him. Id. She again 

answered, “I don’t know.” Id. No further questions were asked of 
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her, and the court denied defense counsel’s challenge for cause. Id. 

at 280. 

 On appeal, the court concluded the juror had 

“unequivocally admitted a bias regarding a class of persons (here, 

a bias in favor of police witnesses).” Id. at 281. The court found the 

juror had demonstrated actual bias and did not express confidence 

in her ability to follow the court’s instructions on the presumption 

of innocence. Id. at 282. The court held the juror should have been 

excused and Gonzales was entitled to a new trial. Id.  

 Juror 16’s statements in this case were likewise an 

unequivocal statement that he could not follow the presumption of 

innocence or hold the state to its burden of proof beyond a 

reasonable doubt. RP 134-35. 

JUROR 16: Well, without strong exculpatory 
evidence on the defense part, the State has the scales 
tipped in their favor. There is just no way I could 
look at everything they present without a defense 
and judge otherwise. 

COUNSEL: Okay. Well, I appreciate the candor. I 
suspect that might be a preconceived notion that a 
lot of people come in with. I would like to remove the 
idea for a second that I—that we wouldn’t present 
any kind of a case, and as I proposed to [juror] No. 15 
here, look at all the evidence as a whole, but imagine 
a hypothetical where you had questions after that. 
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JUROR 16: Sure, I would submit my questions to the 
judge. 

COUNSEL: Okay. 

JUROR 16: But, again, it’s heavily weighted toward 
the State. 

RP 134-35.  

 These statements show actual bias in favor of the state. 

Actual bias warranting dismissal of a potential juror is defined as 

“a state of mind on the part of the juror in reference to the action, 

or to either party, which satisfies the court that the challenged 

person cannot try the issue impartially and without prejudice to 

the substantial rights of the party challenging.” RCW 4.44.170. A 

mere opinion does not necessarily require dismissal; but a juror 

must be dismissed when it appears, “from all the circumstances, 

that the juror cannot disregard such opinion and try the issue 

impartially.” RCW 4.44.190; Irby, 187 Wn. App. at 193-94 (citing 

Gonzales, 111 Wn. App. at 278).  

 When a juror makes a clear statement indicative of actual 

bias, that should prompt either questioning to neutralize the bias 

or a challenge for cause. Irby, 187 Wn. App. at 195 (discussing 

Gonzales, 111 Wn. App. at 282). Here, there was no attempt to 
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neutralize the bias or gain an individual assurance from Juror 16 

that he would be fair. The record shows he would instead vote in 

favor of the state unless there was strong exculpatory evidence 

brought forth by the defense. The record indicates Juror 16 was 

actually biased. 

 That expression of actual bias triggered the trial judge’s 

duty to act to protect Rogers’ constitutional right to trial by an 

unbiased and impartial jury. Trial judges have an independent 

obligation to ensure an impartial jury by not seating a juror who 

has manifested actual bias. Irby, 187 Wn. App. at 193. CrR 6.4 

(c)(1) states that “[i]f the judge after examination of any juror is of 

the opinion that grounds for challenge are present, he or she shall 

excuse that juror from the trial of the case.” This rule makes clear 

not merely that a trial judge may excuse a potential juror where 

grounds for a challenge for cause exist. State v. Davis, 175 Wn.2d 

287, 316, 290 P.3d 43 (2012). “In fact, the judge is obligated to do 

so.” Id. Although the court has discretion in considering all the 

circumstances, removal of the juror is mandatory when the juror 

is unable to try the issues impartially. Irby, 187 Wn. App. at 194-

96; Gonzales, 111 Wn. App. at 277-278; RCW 4.44.170 (2). “When 
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a juror makes an unqualified statement expressing actual bias, 

seating the juror is a manifest constitutional error.” Irby, 187 Wn. 

App. at 188. 

 Here, the Court of Appeals speculated that the defense may 

have had a reason for keeping juror 16 despite the unequivocal 

expression of bias. App. at 12-13. The court appears to have 

assumed the juror’s expression of bias was essentially contingent 

on the defense putting forth no case whatsoever. Id. The court 

then assumed the court and defense counsel may have been 

unconcerned because both knew the defense would, in fact, be 

putting on evidence. Id. But that fact does not erase the juror’s 

clear bias in favor of the state.  

 The juror expressed actual bias in assuming that whatever 

evidence the state presented would be more than enough to 

convict Rogers, without “strong exculpatory evidence” presented 

by the defense. Even though the defense put on several witnesses, 

including Rogers himself, “strong exculpatory evidence” is difficult 

if not impossible to come by in a ten-year-old case of sexual abuse 

when the parties lived in the same house. Cases like this one 

involve a pure “he said-she said” scenario. The only evidence on 
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either side is one person’s word. It is the rare juror who considers 

a denial by the accused, or expressions of disbelief by his family, to 

be “strong exculpatory evidence.” Because the trial court neither 

inquired to rehabilitate the juror after this expression of bias nor 

excused the juror for cause, Rogers’ right to trial by an unbiased 

jury was violated.  

 This Court should grant review and reverse Rogers’ 

convictions under RAP 13.4(b). First, the Court of Appeals 

decision is in conflict with Gonzales, as discussed above. This 

conflict merits this Court’s review under RAP 13.4(b)(2). Second, 

this case presents a significant question of constitutional law 

regarding the court’s duty to excuse a juror who has expressed 

actual bias. This Court should, therefore, also review this issue 

under RAP 13.4(b)(3). 
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E. CONCLUSION 

 The Court of Appeals opinion conflicts with a decision by 

the Court of Appeals and presents a significant question of 

constitutional law. Rogers requests this Court grant review under 

RAP 13.4 (b)(2), and (3). 

DATED this 12th_ day of November, 2020. 

  Respectfully submitted,  

  NIELSEN KOCH, PLLC 

   
  ________________________________ 
  JENNIFER J. SWEIGERT 
  WSBA No. 38068 
  Office ID No. 91051 

 Attorney for Appellant 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

 
STATE OF WASHINGTON,  ) No. 81396-0-I 
      ) 
   Respondent,  ) 
      ) 
 v.     ) 
      ) 
DARYL ROGERS, a/k/a    ) UNPUBLISHED OPINION 
DARYL CRAIG ROGERS,   ) 
      ) 
   Appellant.  )  
      ) 

 
VERELLEN, J.  ² Daryl Rogers contends multiple errors prevented him from 

enjoying a fair trial.  Because the record does not support his contentions, we 

aIILUP RRJHUV¶ FRQYLFWLRQ.   

The court did not abuse itV GLVFUHWLRQ E\ GHQ\LQJ RRJHUV¶ motion for mistrial 

because the improper testimony mentioning his past juvenile detention was 

IOHHWLQJ aQG LPPHGLaWHO\ GLVPLVVHG aV ³LUUHOHYaQW´ E\ WKH FRXUW¶V LQVWUXFWLRQ WR WKH 

jury. 

The court did not abuse its discretion by admitting expert opinion testimony 

because both experts opined within their areas of expertise on relevant matters 

ZLWKRXW LQYaGLQJ WKH MXU\¶V UROH LQ GHWHUPLQLQJ FUHGLELOLW\. 

FILED 
8/3/2020 

Court of Appeals 
Division I 

State of Washington 
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The court did not abuse its discretion by declining to strike a juror sua 

sponte because the whole of the circumstances did not show he had an actual 

bias that would prejudice Rogers. 

TKH SURVHFXWRU SURSHUO\ VWaWHG WKH SWaWH¶V EXUGHQ RI SURRI aQG PHUHO\ 

made arguments based on the evidence presented at trial. 

However, a limited remand is necessary to strike a condition of community 

custody. 

Therefore, we affirm RRJHUV¶ conviction and remand for proceedings 

consistent with this opinion.  

FACTS 

When J.O. was a young girl, her family became close with Daryl Rogers 

and his family and even had Thanksgiving together one year.  J.O.¶V PRWKHU aQG 

stepIaWKHU KLUHG KLP WR EaE\VLW VHYHUaO WLPHV ZKHQ WKH\ ZHQW RXW.  J.O.¶V PRWKHU 

remained in contact with Rogers even after fleeing to Alaska with her children to 

escape her abusive husband.  After her husband learned her whereabouts and 

EHJaQ VHQGLQJ SHRSOH WR KHU GRRU, J.O.¶V PRWKHU aQG KHU FKLOGUHQ UHWXUQHG WR 

WaVKLQJWRQ aQG PRYHG LQWR RRJHUV¶ house.  They lived in his house for two or 

three months before moving out due to a dispute about rent. 

Years later, when J.O was 16, she revealed that Rogers had raped and 

molested her.  J.O. resisted going to the police, but, two weeks later, her mother 

convinced her.  The State charged Rogers with three counts of first degree rape of 

a child and three counts of first degree child molestation.  During trial, J.O. 
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testified, as did two medical providers who had treated her, a mental health 

counselor and a pediatrician.  The providers testified about their observations and 

provided general background information within their fields of expertise.  Rogers 

testified in his own defense and called several additional witnesses.  The jury 

convicted him on three counts of first degree rape of a child, first degree child 

molestation, and was unable to reach a verdict on the remaining charges. 

Rogers appeals.    

ANALYSIS 

I. Motion for Mistrial 

 Rogers argues the court abused its discretion when it denied his motion for 

a mistrial after a witness testified he had been in juvenile detention.  We review a 

FRXUW¶V GHFLVLRQ WR GHQ\ a PRWLRQ IRU PLVWULaO IRr an abuse of discretion.1 

 A VHULRXV WULaO LUUHJXOaULW\, VXFK aV a ZLWQHVV¶V YLROaWLRQ RI a SUHWULaO UXOLQJ 

excluding evidence, can prejudice a defendant.2  When a defendant moves for a 

mistrial due to a serious irregularity, the court must determine its prejudicial effect 

by H[aPLQLQJ ³µ(1) its seriousness; (2) whether it involved cumulative evidence; 

and (3) whether the trial court properly instructed the jury to disregard it.¶´3  A 

                                            
1 State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973 (2010). 
2 Id. 
3 Id. (quoting State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989)). 
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mistrial is appropriate when the irregularity, weighed against the entire record, 

prevented the defendant from having a fair trial.4   

 HHUH, WKH FRXUW JUaQWHG aQ XQRSSRVHG GHIHQVH PRWLRQ WR H[FOXGH ³aQ\ SULRU 

FRQYLFWLRQV E\ WKH GHIHQGaQW.´5  WKHQ J.O.¶V PRWKHU WHVWLILHG, WKH SURVHFXWRU 

asked how her family first met and got to know Rogers.  She responded: 

His stepfather was the maintenance man at the Fisher Mill 
Apartments, and he knew that we were new here, so we became 
friends with him.  And then his mother used to come to the 
apartments in the community room, so we met her as well.  They 
invited us to church.  He was in juvenile detention at the time of us 
meeting his mom and his sister and brother.  Then when he got out 
of juvenile detention --[6]  

Defense counsel objected, and the court stopped her testimony.  Outside the MXU\¶V 

presence, the parties argued whether mistrial was appropriate.  When the jury 

returned, the court instructed it to disregard the testimony: 

BHIRUH ZH SURFHHG, I¶P JRLQJ WR JLYH \RX aQ LQVWUXFWLRQ UHJaUGLQJ a 
UHPaUN WKH ZLWQHVV PaGH aQG WKaW ZaVQ¶W Ln response to a question.  
It was some reference made by the witness to the possibility [the] 
defendant may have been in juvenile detention at some point.  That 
ZaV LQaSSURSULaWH.  TKaW KaV QRWKLQJ WR GR ZLWK WKLV FaVH.  IW¶V 
LUUHOHYaQW WR WKLV FaVH.  I¶P instructing you at this time to disregard 
that remark and not to consider it or discuss it during your 
deliberations.[7] 

The evidence was not raised again. 

                                            
4 Id. (quoting State v. Thompson, 90 Wn. App. 41, 47, 950 P.2d 977 

(1998)). 
5 Report of Proceedings (RP) (Oct. 29, 2018) at 53. 
6 RP (Oct. 30, 2018) at 317-18. 
7 Id. at 321-22. 



No. 81396-0-I/5 

 5 

 Rogers agrees the evidence was not cumulative and that the court gave an 

instruction to disregard.  HH aUJXHV WKH FRXUW¶V LQVWUXFWLRQ ³RQO\ VHUYHG WR 

HPSKaVL]H RRJHUV¶ MXYHQLOH FULPLQaO KLVWRU\´ aQG ³ZaV LQVXIILFLHQW WR HQVXUH a IaLU 

trial because it emphasized the inadmissible and prejudicial evidence . . . by 

UHSHaWLQJ LW.´8  But Rogers fails to explain how the jury was to identify and 

GLVUHJaUG WKH ³LQaSSURSULaWH´ aQG ³LUUHOHYaQW´ HYLGHQFH ZLWKRXW WKH FRXUW UHIHUULQJ 

WR LW.  TKH PaMRULW\ RI WKH ZLWQHVV¶V UHVSRQVH ZaV aSSURSULaWH aQG UHOHYaQW, VR WKH 

FRXUW¶V UHIHUHQFH WR ³MXYHQLOH GHWHQWLRQ´ ZaV QHFHVVary to provide a clear 

instruction.   

WLWKLQ WKH FRQWH[W RI WKH PXOWLGa\ WULaO, WKH ZLWQHVV¶V IOHHWLQJ FRPPHQW GLG 

not prevent Rogers from having a fair trial.  The court gave an unequivocal and 

immediate instruction to disregard the improper testimony and lessened its 

seriousness by explaining RRJHUV¶ juvenile detention was irrelevant to the current 

charges.  The improper testimony was not raised again.  Rogers fails to show the 

court abused its discretion by denying his request for a mistrial.   

II. Improper Opinion Evidence 

 RRJHUV FRQWHQGV LPSURSHU H[SHUW RSLQLRQ WHVWLPRQ\ EROVWHUHG J.O.¶V 

credibility by making her seem like she fit the profile of a victim of sexual abuse.  

WH UHYLHZ a FRXUW¶V GHFLVLRQ WR aGPLW RSLQLRQ HYLGHQFH IRU aEXVH RI GLVFUHWLRQ.9  

GHQHUaOO\, RSLQLRQ ³Westimony that is not a GLUHFW FRPPHQW RQ WKH GHIHQGaQW¶s guilt 

                                            
8 AppHOOaQW¶V Br. at 8-9. 
9 City of Seattle v. Levesque, 12 Wn. App. 2d 687, 698, 460 P.3d 205 

(2020).   
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or on the veracity of a witness, is otherwise helpful to the jury, and is based on 

LQIHUHQFHV IURP WKH HYLGHQFH LV QRW LPSURSHU RSLQLRQ WHVWLPRQ\.´10  An expert may 

testify even more broadly and discuss ³VFLHQWLILF, WHFKQLFaO, RU RWKHU VSHFLaOL]HG 

NQRZOHGJH´ LI LW ZLOO ³aVVLVW WKH WULHU RI IaFW WR XQGHUVWaQG WKH HYLGHQFH RU WR 

GHWHUPLQH a IaFW LQ LVVXH.´11  Testimony suggesting that ³µa victim exhibits behavior 

typical of a group¶´ GRHV QRW LPSURSHUO\ FRPPHQW RQ FUHGLELOLW\ EHFaXVH LW GRHV QRW 

directly allow an inference of guilt.12 

 In State v. Kirkman, WKH GHIHQGaQW aUJXHG a GRFWRU¶V WHVWLPRQ\ EROVWHUHG 

WKH YLFWLP¶V FUHGLELOLW\.13  The defendant was charged with raping a six-year-old 

girl, and a doctor testified about the results of his physical exam on the victim.14  

TKH YLFWLP¶V YaJLQaO H[aP VKRZHG QR VLJQV RI VH[XaO FRQWaFW, aQG LQ UHVSRQVH WR 

WKH SWaWH¶V TXHVWLRQV, WKH GRFWRU RSLQHG ³WR KaYH QR ILQGLQJV aIWHU UHFHLYLQJ a 

hiVWRU\ OLNH WKaW LV aFWXaOO\ WKH QRUP UaWKHU WKaQ WKH H[FHSWLRQ.´15  The doctor also 

                                            
10 City of Seattle v. Heatley, 70 Wn. App. 573, 578, 854 P.2d 658 (1993). 
11 ER 702. 
12 State v. Florczak, 76 Wn. App. 55, 73, 882 P.2d 199 (1994) (quoting 

State v. Jones, 71 Wn. App. 798, 815, 815 n.6, 863 P.2d 85 (1993)); see State v. 
Case, No. 52464-3-II, slip op. at 18 (Wash. Ct. App. June 23, 2020), 
https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-II%20Published%20 
Opinion.pdf. (³E[SHUW ZLWQHVVHV Pa\ WHVWLI\ RQ JHQHUaO FKaUaFWHULVWLFV RU FRQGXFW 
typically exhLELWHG E\ VXUYLYRUV RI GRPHVWLF YLROHQFH.´) 

13 159 Wn.2d 918, 155 P.3d 125 (2007). 
14 Id. at 924. 
15 Id. 

https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-II%20Published%20Opinion
https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-II%20Published%20Opinion
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WHVWLILHG WKH \RXQJ YLFWLP ³KaG JRRG OaQJXaJH VNLOOV IRU KHU aJH [aQG] VSRNH 

FOHaUO\´ EHIRUH UHOa\LQJ WKH YLFWLP¶V GLVFORVXUH¶V aERXW WKH GHIHQGaQW UaSLQJ KHU.16   

The court concluded none of the testimony was improper.17  TKH GRFWRU¶V 

opinion about the physical examination was relevant because the defendant 

aWWaFNHG WKH YLFWLP¶V FUHGLELOLW\, and it explained the discrepancy between the rape 

allegations and normal physical exam.18  HLV RSLQLRQ aERXW WKH YLFWLP¶V FOHaU 

FRPPXQLFaWLRQ ZaV ³FRQWHQW QHXWUaO´ EHFaXVH LW GLVFXVVHG KLV REVHUYaWLRQV RI WKH 

YLFWLP¶V PaQQHU aQG GLG QRW FRPPHQW RQ ³WKH VXEVWaQFH RI WKH PaWWHUV 

GLVFXVVHG.´19  TKH WHVWLPRQ\ ³GLG QRW FRPH FORVH WR WHVWLI\LQJ RQ aQ\ XOWLPaWH IaFW´ 

EHFaXVH WKH GRFWRU ³QHYHU RSLQHG WKaW [WKH GHIHQGaQW] ZaV JXLOW\,´ WKaW WKH YLFWLP 

was raped, or that he believed the victim.20 

 In the 1988 case of State v. Ciskie, a boyfriend was on trial for repeatedly 

raping his girlfriend over 10 months as part of a pattern of physical and emotional 

abuse.21  The State called an expert to testify about the then-novel idea of battered 

person syndrome, patterns of domestic abuse, and why abused partners may stay 

with their abusers.22  The trial court limLWHG WKH H[SHUW¶V WHVWLPRQ\ WR EaWWHUHG 

                                            
16 Id. at 924-25. 
17 Id. at 934. 
18 Id. at 933. 
19 Id. 
20 Id. 
21 110 Wn.2d 263, 266-68, 751 P.2d 1165 (1988). 
22 Id. at 273-74. 
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SHUVRQ V\QGURPH, WKH JLUOIULHQG¶V diagnosis of posttraumatic stress disorder and 

related background information, and it prohibited testimony opining about whether 

she had been raped.23  Although this ruling could have let the jury infer that the 

girlfriend had been raped, the court concluded these decisions were not an abuse 

RI GLVFUHWLRQ EHFaXVH WKH\ aLGHG WKH MXU\¶V XQGHUVWaQGLQJ ZLWKRXW ³LQYaGLQJ LWV UROH 

aV MXGJH RI FUHGLELOLW\.´24 

 Rogers argues testimony from licensed mental health counselor Maureen 

GaUUHWW ³YRXFKHG IRU J.O.¶V FUHGLELOLW\ aQG, LQGLUHFWO\, RRJHUV¶ JXLOW.´25  Garrett 

WUHaWHG J.O. IURP OaWH 2016 WKURXJK HaUO\ 2017.  GaUUHWW WHVWLILHG aERXW J.O.¶V 

diagnosis of posttraumatic stress disorder and related symptoms and then 

answered a series of questions from the State about self-harm and sexual abuse.  

GaUUHWW H[SOaLQHG, ³TKHUH¶V a FRUUHOaWLRQ EHWZHHQ WUaXPa aQG VH[ual abuse, 

specifically in self-haUPLQJ EHKaYLRUV´ aQG WKaW VHOI-harming behaviors can be a 

coping mechanism for sexual trauma.26  She also noted self-harm is not exclusive 

to sexual assault victims.  Earlier that day, J.O. had testified she engaged in self-

harm, such as burning and cutting herself, after Rogers assaulted her. 

 Like the doctor in Kirkman, Garrett did not commeQW aERXW J.O.¶V KLVWRU\ RI 

self-harm or whether she found J.O. credible.  And like the expert in Ciskie, her 

testimony opined generally on the correlation between self-harm and a history of 

                                            
23 Id. at 280. 
24 Id. 
25 AppHOOaQW¶V Br. at 12. 
26 RP (Oct. 30, 2018) at 409-10. 
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trauma, providing background on an XQIaPLOLaU VXEMHFW WR KHOS WKH MXU\¶V 

understanding.  Rogers analogizes this case to State v. Jones, in which a social 

ZRUNHU WHVWLILHG VKH ³EHOLHYHG´ WKH YLFWLP¶V aOOHJaWLRQV aQG WKaW WKH YLFWLP ³KaG 

been sexually molested by [the defendant] at some poinW.´27  Jones is inapposite 

EHFaXVH GaUUHWW GLG QRW FRPPHQW GLUHFWO\ RQ J.O.¶V FUHGLELOLW\ RU RRJHUV¶ guilt.  

BHFaXVH GaUUHWW¶V WHVWLPRQ\ GLG QRW GLUHFWO\ RSLQH aERXW J.O.¶V FUHGLELOLW\, LW 

assisted the jury, and it was based upon her personal observations and expertise, 

Rogers fails to show the court abused its discretion.28 

 Rogers also challenges testimony from Dr. Kimberly Copeland for 

EROVWHULQJ J.O.¶V FUHGLELOLW\.29  Copeland performed a physical examination on J.O. 

after she revealed RRJHUV¶ assaults.  Copeland testified the vaginal examination 

ZaV ³QRUPaO.´30  The State asked, ³WaV WKaW VXUSULVLQJ WR \RX?,´ aQG CRSHOaQG 

explained: 

I expect a large majority of these exams to be normal, regardless of 
WKH W\SH RI aEXVH WKaW KaV KaSSHQHG.  AQG WKaW¶V EaVHG RQ 
numerous studies that have been done following kids that have been 
aEXVHG RU QRW aEXVHG aQG ORRNLQJ aW WKHLU H[aPV.  AQG LW¶V RQO\ 
about five percent that have had penetrative abusive events that will 
have any abnormal findings.[31]  

                                            
27 71 Wn. App. 798, 803-04, 863 P.2d 85 (1993). 
28 Heatley, 70 Wn. App. at 578; ER 702. 
29 The State contends Rogers failed to preserve this issue for appeal.    

Because we have the discretion to consider an issue not properly objected to 
during trial, RAP 2.5(a), and it does not change the outcome, we will consider the 
merits of RRJHUV¶ argument. 

30 RP (Oct. 30, 2018) at 444. 
31 Id. 
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This testimony is based upRQ CRSHOaQG¶V H[SHUWLVH aV a SHGLaWULFLaQ aQG KHOSV WKH 

MXU\ XQGHUVWaQG KHU OaFN RI VXUSULVH aW J.O.¶V QRUPaO SK\VLFaO H[aPination, 

HVSHFLaOO\ ZKHQ WKH ERG\¶V UHaFWLRQ WR VH[XaO WUaXPa LV QRW FRPPRQ NQRZOHGJH.  

As in Kirkman and Ciskie, CRSHOaQG¶V WHVWLPRQ\ ZaV UHOHYaQW WR WKH MXU\¶V 

understanding and did not opine directly about any issues for the jury.  Rogers 

does not show the court abused its discretion. 

III. Juror Bias 

 Rogers argues he did not receive a fair trial due to juror bias.  He contends 

the court failed to dismiss juror 16 sua sponte after the juror expressed actual bias.  

A court has broad discretion to consider all of the circumstances when deciding 

whether to dismiss a juror.32  WH UHYLHZ a FRXUW¶V GHFLVLRQ WR VHaW RU GLVPLVV a 

juror for abuse of discretion.33 

 The trial court has an independent statutory duty to dismiss a juror who has 

shown actual bias.34  A MXURU PaQLIHVWV aFWXaO ELaV ZKHQ KH ³FaQQRW WU\ WKH LVVXH 

LPSaUWLaOO\.´35  Thus, merely equivocal answers do not require dismissal,36 and an 

expression of bias may be neutralized by further questioning.37 

                                            
32 State v. Phillips, 6 Wn. App. 2d 651, 662, 431 P.3d 1056 (2018), review 

denied, 193 Wn.2d 1007, 438 P.3d 116 (2019). 
33 State v. Lawler, 194 Wn. App. 275, 282, 374 P.3d 278 (2016). 
34 Phillips, 6 Wn. App. 2d at 666. 
35 RCW 4.44.170(2). 
36 Lawler, 194 Wn. App. at 283; see RCW 4.44.190 (dismissal of a juror is 

not required if he can disregard his biased opinion). 
37 See State v. Irby, 187 Wn. App. 183, 195-96, 347 P.3d 1103 (2015) 

(additional individual questioning may show equivocation and neutralize bias). 
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 In State v. Gonzales, this court required retrial after concluding the trial 

court failed to dismissed a biased juror.38  During voir dire, the State asked about 

the credibility of police officers, and the juror opined she could not disbelieve a 

SROLFH RIILFHU¶V WHVWLPRQ\.39  TKH MXURU aOVR VaLG, ³I GRQ¶W NQRZ if I FRXOG´ PaLQWaLQ a 

presumption of innocence for the defendant if a police officer testified to his guilt.40  

Because the juror admitted a bias towards police officers, that her bias would harm 

her ability to deliberate, that her bias would undermine the presumption of 

innocence, and neither the court nor any party attempted to rehabilitate the juror, 

the court abused its discretion by seating her.41 

 RRJHUV FRQWHQGV MXURU 16 H[SUHVVHG aFWXaO ELaV GXULQJ GHIHQVH FRXQVHO¶V 

portion of voir dire.  Defense counsel posed a hypothetical and asked whether any 

MXURU¶V aELOLW\ WR UHQder a verdict would change if the defendant declined to present 

a case.  He and juror 16 had the following exchange: 

JUROR 16: Well, without strong exculpatory evidence on the 
defense part, the State has the scales tipped in their 
favor.  There is just no way I could look at everything 
they present without a defense and judge otherwise. 

 
COUNSEL: Okay.  Well, I appreciate the candor.  I suspect that 

might be a preconceived notion that a lot of people 
come in with.  I would like to remove the idea for a 
second that I²WKaW ZH ZRXOGQ¶W SUHVHQW aQ\ NLQG RI a 
case, and as I proposed to [juror] No. 15 here, look at all 
the evidence as a whole, but imagine a hypothetical 
where you had questions after that. 

                                            
38 111 Wn. App. 276, 277, 45 P.3d 205 (2002). 
39 Id. at 278. 
40 Id. at 279. 
41 Id. at 281-82. 
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JUROR 16: Sure, I would submit my questions to the judge. 
 
COUNSEL: Okay. 
 
JUROR 16: BXW, aJaLQ, LW¶V KHaYLO\ ZHLJKWHG WRZaUG WKH SWaWH.[42] 

IQ RWKHU SRUWLRQV RI YRLU GLUH, MXURU 16 ZaV aVNHG ZKHWKHU KH FRXOG IROORZ a FRXUW¶V 

instructions regarding the law, even if he thought the law was different.  He 

explained, ³If the crime meets the definition of what is set on paper is written as a 

OaZ, WKaW¶V ZKaW QHHGV WR EH IROORZHG, nRW ZKaW \RX WKLQN LW PHaQV.´43  Juror 16 

aOVR H[SUHVVHG a ELaV aJaLQVW HOHFWHG MXGJHV EHFaXVH WKH\ ³aOZa\V VHHP WR ZaQW 

to throw the book at a GHIHQGaQW WR aSSHaU WRXJK RQ FULPH,´ EXW KH ³ZRXOG GR WKH 

EHVW I FRXOG´ WR VHW WKRVH IHHOLQJV aVLGH.44  Juror 16 also said his mother had been 

VH[XaOO\ aVVaXOWHG, EXW ZKHQ aVNHG E\ GHIHQVH FRXQVHO LI WKaW ³ZRXOG PaNH LW YHU\ 

difficult or possible for you to EH LPSaUWLaO,´ KH UHVSRQGHG, ³NR.  NR, QRW RQ WKaW.´45 

 Unlike the juror in Gonzales, he did not express an inability to remain 

impartial due to a bias against the defendant or towards the police.  Juror 16 

admitted a presentation of evidence by the State could sway him in absence of a 

presentation by the defendant²a mere hypothetical when the court knew Rogers 

would be presenting a defense.  Although juror 16 reiterated his bias after defense 

counsel clarified Rogers would mount a defense, it may have been clear to the 

court that juror 16 did not catch the clarification.  The court also knew defense 

                                            
42 RP (Oct. 29, 2018) at 134-35. 
43 Id. at 144. 
44 Id. at 103. 
45 Id. at 113. 
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FRXQVHO GHFOLQHG WR VWULNH MXURU 16 aQG, JLYHQ aOO RI MXURU 16¶V UHVSRQVHV, Pa\ QRW 

have wanted to undermine a legitimate tactical decision not to challenge him.46  

Considered within the full context of voir dire and the trial, the court did not abuse 

its discretion by seating juror 16. 

IV. Statement of Additional Grounds 

 Rogers filed a statement of additional grounds, arguing prosecutorial 

misconduct deprived him of a fair trial. 

To show prosecutorial misconduct, a defendant must establish ³µthat the 

SURVHFXWRU¶V FRQGXFW ZaV ERWK LPSURSHU aQG SUHMXGLFLaO LQ WKH FRQWH[W RI WKH HQWLUH 

record and the circumstances at trial.¶´47  A SURVHFXWRU¶V FRQGXFW ZaV SUHMXGLFLal 

ZKHQ WKH GHIHQGaQW FaQ VKRZ ³µa substantial likelihood [that] the instances of 

miVFRQGXFW aIIHFWHG WKH MXU\¶V YHUGLFW.¶´48  But when, as here, a defendant fails to 

object to improper conduct at trial, the erroU LV ZaLYHG XQOHVV WKH FRQGXFW ³µis so 

flagrant and ill intentioned that it causes an enduring and resulting prejudice that 

could not have been neutralized by an admonition to the jury.¶´49 

                                            
46 See Lawler, 194 Wn. App. at 284-85 (explaining a court must balance its 

GXW\ WR VWULNH a MXURU VKRZLQJ aFWXaO ELaV ZLWK a GHIHQGaQW¶V ULJKW WR FRQWURO KLV 
defense); CP at 144 (jury panel sheet showing defense counsel declined to use all 
of his challenges). 

47 State v. Thorgerson, 172 Wn.2d 438, 442, 258 P.3d 43 (2011) (internal 
quotation marks omitted) (quoting State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 
126 (2008)). 

48 Id. at 442-43 (alteration in original) (quoting Magers, 164 Wn. 2d at 191). 
49 Id. at 443 (quoting State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 

(1994)). 
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First, Rogers appears to argue the prosecutor asked improper 

LPSHaFKPHQW TXHVWLRQV RI GHIHQVH ZLWQHVV DHPHWULXV RRJHUV, WKH GHIHQGaQW¶V 

brother.  Soon after cross-examination began, the prosecutor and Demetrius50 had 

the following exchange: 

Q: Right before you came in here, your sister came out to talk to 
you, right? 

 
A: We did not have a conversation. 
 
Q: YRX JX\V GLGQ¶W MXVW WaON aERXW aOO WKaW EULHIO\ EHIRUH FRPLQJ LQ? 
 
A: I handed her my phone and my cover and that was all. 
 
Q: YRX¶YH VSRNHQ ZLWK \RXU EURWKHU DaU\O aERXW WKLV FaVH EHIRUH 

today, right? 
 
A: I have. 
 
Q: AQG \RX¶YH WaONHG aERXW WKH IaFW WKaW \RX ZHUH JRLQJ WR EH 

called to testify, right? 
 
A: He let me know, yes. 
 
Q: AQG \RX¶YH WaONHG about the allegations, right? 
 
A: I was aware, yes. 
 

. . . .  
 
Q: You love your brother very much, right? 
 
A: I do.[51] 

TKH SURVHFXWRU¶V TXHVWLRQV LPSHaFKHG DHPHWULXV¶V FUHGLELOLW\ E\ 

suggesting a bias towards his family, an entirely appropriate purpose of cross-

                                            
50 We refer to Demetrius by his first name for clarity. 
51 RP (Oct. 31, 2018) at 550-51, 553. 
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examination.52  Contrary to RRJHUV¶ belief that the prosecutor inserted himself into 

WULaO E\ aVNLQJ ZKHWKHU DHPHWULXV VSRNH ZLWK KLV VLVWHU, DHPHWULXV¶V aQVZHU OaLG 

the foundation by establishing they had interacted.53  TKH SURVHFXWRU¶V UHOLaQFH RQ 

hLV NQRZOHGJH RI WKHLU LQWHUaFWLRQ ZaV QR GLIIHUHQW IURP aQ\ aWWRUQH\¶V UHOLaQFH RQ 

an out-of-court interview to lay foundation. 

 Second, Rogers argues the prosecutor misstated the burden of proof in his 

closing argument.  We review allegedly improper remarks in closing argument 

within their entire context, including the issues in the case and the instructions to 

the jury.54  Rogers contends the prosecutor misstated the burden of proof by 

aUJXLQJ ³[E]H\RQG a UHaVRQaEOH GRXEW GRHV QRW PHaQ EH\RQG aOO GRXEW.  It is not 

100 SHUFHQW.´55  But the prosecutor also quoted the unchallenged jury instruction 

SURYLGLQJ WKH SWaWH¶V EXUGHQ RI SURRI.  AQG KH aOVR H[SOaLQHG SURRI EH\RQG a 

UHaVRQaEOH GRXEW UHTXLUHG ³aQ aELGLQJ EHOLHI LQ WKH WUXWK RI WKH FKaUJHV´56 and 

urged the MXU\ WR FRQYLFW RQO\ LI WKH HYLGHQFH ³OHIW [WKHP] ZLWK aQ aELGLQJ EHOLHI WKaW 

                                            
52 See State v. Lubers, 81 Wn. App. 614, 623, 915 P.2d 1157 (1996) 

(³EYLGHQFH RI ELaV aQG LQWHUHVW LV UHOHYaQW WR a ZLWQHVV¶V FUHGLELOLW\.´). 
53 RRJHUV¶ reliance on a federal case, United States v. Rangel-Guzman, 752 

F.3d 1222, 1224 (9th Cir. 2014), is misplaced.  In that case, the prosecutor relied 
RQ KHU RZQ NQRZOHGJH RI WKH GHIHQGaQW¶V SULRU VWaWHPHQWV IURP RXWVLGH RI FRXUW WR 
impeach him without first establishing a foundation, which inserted her into the 
proceedings by introducing new evidence only through her questions.  Id. at 1225. 

54 State v. Anderson, 153 Wn. App. 417, 430, 220 P.3d 1273 (2009). 
55 Statement of Additional Grounds at 4 (quoting RP (Nov. 1, 2018) at 683-

84). 
56 RP (Nov. 1, 2018) at 683.  
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[RRJHUV] GLG WKHVH WKLQJV WR [J.O.].´57  The prosecutor did not misstate the burden 

of proof.58   

 Third, Rogers argues the State shifted the burden of proof by impugning 

RRJHUV¶ cUHGLELOLW\ aQG YRXFKLQJ IRU J.O.¶V FUHGLELOLW\.  A prosecutor has wide 

latitude during closing argument to draw reasonable inferences from the evidence, 

including about the credibility of witnesses.59  Improper vouching occurs when a 

prosecutor expresses hiV SHUVRQaO EHOLHIV aERXW a ZLWQHVV¶V FUHGLELOLW\ RU UHOLHV 

XSRQ LQIRUPaWLRQ QRW LQWURGXFHG LQ HYLGHQFH WR VXSSRUW a ZLWQHVV¶V FUHGLELOLW\.60  

J.O. and Rogers both testified, so the prosecutor was free to argue about their 

credibility based on the evidence.  This is especially true where credibility is a 

FHQWUaO LVVXH LQ a WULaO, aQG WKH GHIHQGaQW¶V WKHRU\ RI WKH FaVH FaOOV WKH FRPSOaLQLQJ 

ZLWQHVV¶V FUHGLELOLW\ LQWR TXHVWLRQ.61  Because Rogers and J.O. testified and the 

SURVHFXWRU¶V aUJXPHQWV ZHUH UHaVRQaEOH Lnferences from the evidence presented 

aQG GLG QRW UHO\ RQ WKH SURVHFXWRU¶V SHUVRQaO IHHOLQJV, KH GLG QRW VKLIW WKH EXUGHQ 

RI SURRI RU LPSURSHUO\ YRXFK IRU J.O.¶V FUHGLELOLW\. 

                                            
57 Id. at 685. 
58 See State v. Pirtle, 127 Wn.2d 628, 658, 904 P.2d 245 (1995) (³aELGLQJ 

EHOLHI´ LQVWUXFWLRQ GRHV QRW PLVVWaWH WKH EXUGHQ RI SURRI). 
59 Thorgerson, 172 Wn.2d at 448. 
60 Id. at 462. 
61 See id. at 448 (credibility arguments during closing were appropriate 

ZKHUH WKH GHIHQGaQW TXHVWLRQHG WKH FRPSOaLQLQJ ZLWQHVV¶V WUXWKIXOQHVV); RP 
(Oct. 29, 2018) at 190 (Rogers arguing J.O. had incentives to make up sexual 
misconduct allegations). 
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 Fourth, Rogers contends the prosecutor made an improper argument by 

referring to uncharged crimes.  A prosecutor may not make statements 

unsupported by the record that prejudice the defendant.62  Rogers compares this 

case to State v. Boehning, where the prosecutor repeatedly referenced dismissed 

charges of rape against the defendant and facts not introduced into evidence.63  

But the cases are entirely distinct.  The prosecutor here clearly stated the six 

charges were based on at least five different assaults, and he identified each 

aVVaXOW.  TKH aVVaXOWV KH LGHQWLILHG ZHUH EaVHG RQ J.O.¶s testimony, which 

included her estimate that Rogers forced her to perform oral sex on him between 

five and ten times.  The prosecutor merely made a reasonable argument based 

upon the evidence.   

 BHFaXVH RRJHUV IaLOV WR VKRZ WKH SURVHFXWRU¶V FRQGXFW ZaV Lmproper, his 

failure to object at trial waived these issues.64  And, contrary to RRJHUV¶ contention, 

defense counsel was not ineffective for declining to object. 

V. Community Custody Conditions 

 Rogers contends, and the State agrees, the trial court erred by requiring 

that his therapist make regular reports to the Department of Corrections.  Because 

WKH FRQGLWLRQ GRHV QRW aSSHaU WR EH aXWKRUL]HG E\ OaZ, WKH SWaWH¶V FRQFHVVLRQ LV 

well-taken and ministerial remand is appropriate to strike it. 

                                            
62 State v. Boehning, 127 Wn. App. 511, 519, 111 P.3d 899 (2005). 
63 127 Wn. App. 511, 519-23, 111 P.3d 899 (2005). 
64 Thorgerson, 172 Wn.2d at 443. 
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 Therefore, we affirm RRJHUV¶ conviction and remand for proceedings 

consistent with this opinion.  

       
WE CONCUR: 
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Appellant filed a motion for reconsideration of the opinion filed August 3, 2020.  

The panel has considered the motion and determined it should be denied.   

Now, therefore, it is hereby  
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