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A. IDENTITY OF PETITIONER/DECISION BELOW

Daryl Rogers asks this Court to grant review pursuant to

RAP 13.4 of the unpublished decision of the Court of Appeals in

State v. Rogers, No. 81396-0-1, filed August 3, 2020. The Court of
Appeals denied Rogers’ pro se motion for reconsideration on
October 13, 2020. Copies of the opinion and order denying motion

for reconsideration are attached as an appendix.

B. ISSUES PRESENTED FOR REVIEW

Accused persons have a constitutional right to trial by an
impartial jury. Before trial, Juror 16 declared his belief that,
without strong exculpatory evidence, the scales were tipped in the
state’s favor and he would be unable to judge otherwise. Was
appellant’s right to an impartial jury violated because the court
erred in failing to excuse the juror for cause?

C. STATEMENT OF THE CASE

1. Procedural History

The Clark County prosecutor charged appellant Daryl
Rogers with two counts of child molestation in the first degree
and four counts of rape of a child in the first degree. CP 12-14.

The jury could not agree on two of the counts but found Rogers



guilty of one count of child molestation in the first degree and
three counts of rape of a child in the first degree. CP 52-60. The
court imposed an indeterminate sentence with a minimum term
of 277 months, the high end of the standard range, and a
maximum term of life. CP 107-09. Notice of appeal was timely
filed. CP 122. The Court of Appeals affirmed Rogers’ convictions.

2. Substantive Facts

At the age of 28, Rogers was accused by his former
roommate’s daughter of committing various sex acts with her
nearly 10 years earlier. RP 195-236, 315, 328, 333. Rogers
voluntarily submitted to police questioning on three separate
occasions, waiving his constitutional rights. RP 476. At trial, he
took the stand and testified. He disagreed with the State’s
witnesses on many details of the time period in 2010 when he
became friends and then later roommates with the complaining
witness’ mother. RP 586-602. He denied any inappropriate
contact with the complaining witness, J.0. RP 608-09.

The small, three-bedroom house where Rogers lived in
2010 was home to Rogers, his brother Demetrius, his sister

Shatyra, their friend Montrel Douglas, 10-year-old J.0., her



mother, and her two younger brothers. RP 337-38. Rogers had
one bedroom. RP 337. Demetrius and Douglas shared a second,
and J.0. and her brothers shared the third. RP 337-38. J.0.’s
mother and Shatyra slept on couches in the common living room
areas. RP 218. After a month or two, there was a dispute over
payment of rent, and J.0.’s family moved out. RP 343-44. Nearly
10 years later, J.0. told her mother she had been sexually
abused by Rogers. RP 258, 349.

At the time of her disclosure to her mother, J.0. was
recovering from a recent concussion and having a fight with her
mother over a boyfriend her mother did not approve of. RP 272.
When her mother told J.0. that her behavior could lead to being
raped, J.0. told her mother that had already occurred. RP 365-
66. J.0. also claimed to have told her best friend much closer in
time to the incidents, but her friend did not recall this occurring
until shortly before J.0. told her mother. RP 272, 308, 311.

With regards to the incidents that led to the convictions,
J.0. claimed Rogers had rubbed his penis between her thighs,
slightly penetrating her labia on one occasion, and on two other

occasions had put his penis in her mouth. RP 223-24, 230, 249-



50. These she claimed occurred while she and her mother were
roommates of Rogers in spring 2010. The first incident with
rubbing and penetration occurred, according to J.0., after she
had fallen asleep on the living room couch. RP 222-24. The other
incidents she claimed occurred in Rogers’ room, where she was
watching television, and in Demetrius’ room, where she was
playing with his drum set. RP 230-36, 249-51.

Based on J.0.s self-reported symptoms, counselor
Maureen Garrett diagnosed her with Post-Traumatic Stress
Disorder (PTSD). RP 405, 407, 411. Garrett explained that
PTSD can result from a variety of different traumatic
experiences and sex abuse would qualify as one such trauma. RP
406-07. Garrett also testified that delayed reporting of child sex
abuse is common for a variety of reasons and self-harm
behaviors, such as those reported by J.0., are correlated with
sexual abuse. RP 408-010. Dr. Kimberly Copeland testified that
J.0.s medical examination results were normal and suggested
nothing about whether or not J.0. had experienced vaginal

penetration at an early age. RP 444, 447.



The remaining testimony at trial largely pertained to the
sleeping arrangements and layout of the home where the
incidents were alleged to have occurred and the schedules of the
various persons who lived there. In closing, Rogers argued that,
in light of his busy schedule and the sheer number of people in
the house, it was extremely unlikely that the events described
by J.0. could have occurred at all, much less without someone
noticing. RP 740-42, 745. He also pointed out the lack of any
evidence corroborating J.0.’s allegations, the inconsistencies in
her accounts, and the circumstantial reasons to doubt the
veracity of her account. RP 724, 729-30, 733.

During jury selection, juror 16 expressed his opinion that
“Well, without strong exculpatory evidence on the defense part,
the State has the scales tipped in their favor. There is just no
way I could look at everything they present without a defense
and judge otherwise.” RP 134-35. Defense counsel responded
saying, “I suspect that might be a preconceived notion that a lot
of people come in with. I would like to remove the idea for a
second that [-—that we wouldn’t present any kind of a case, and

as I proposed to [juror] No. 15 here, look at all the evidence as a



whole, but imagine a hypothetical where you had questions after
that.” RP 134-35. Juror 16 responded that he would ask the
judge but reiterated “it’s heavily weighted toward the State.” RP
134-35.

In other portions of voir dire, juror 16 was asked whether
he could follow the court’s instructions regarding the law, even if
he thought the law was different. He explained, “If the crime
meets the definition of what is set on paper is written as a law,
that’s what needs to be followed, not what you think it means.”
RP 144. He also expressed the opinion that elected judges
“always seem to want to throw the book at a defendant to
appear tough on crime,” but he “would do the best I could” to set
those feelings aside. RP 103. He also said his mother had been
sexually assaulted but denied that that circumstance would

make it difficult for him to be impartial. RP 113.



D. REASONS WHY REVIEW SHOULD BE GRANTED AND
ARGUMENT

This court should grant review and reverse because

a biased juror was allowed to serve in violation of

Rogers’ constitutional right to trial before an

impartial jury.

The jury that found Rogers guilty included a juror who,
before trial, announced, “[W]ithout strong exculpatory evidence on
the defense part, the state has the scales tipped in their favor.
There is just no way I could look at everything they present
without a defense and judge otherwise.” RP 134-35. None of the
juror’s subsequent statements repudiated this expressed bias in
favor of the state. Rogers asks this Court to grant review and
reverse his convictions due to actual bias on the part of juror 16.

Every accused person enjoys a constitutional right to a fair
and impartial jury. State v. Irby, 187 Wn. App. 183, 192, 347 P.3d
1103 (2015), rev. denied, 184 Wn.2d 1036 (2016) (citing Taylor v.

Louisiana, 419 U.S. 522, 526, 95 S. Ct. 692, 42 L. Ed. 2d 690

(1975); State v. Brett, 126 Wn.2d 136, 157, 892 P.2d 29 (1995)).

Potential jurors must be excused for cause when their views would

“prevent or substantially impair the performance of [their] duties

as a juror.” State v. Gonzales, 111 Wn. App. 276, 277-78, 45 P.3d



205 (2002) (quoting State v. Hughes, 106 Wn.2d 176, 721 P.2d

902(1986)). Even when only one juror is biased, the accused’s
constitutional right to an impartial jury has been violated. Irby,

187 Wn. App. at 193 (citing In re Pers. Restraint of Yates, 177

Wn.2d 1, 30, 296 P.3d 872 (2013)).

Rogers argued on appeal that reversal was necessary under
Gonzales, 111 Wn. App. 276. In that case, a potential juror
declared, “the way I was brought up, the police are always, you
know-unless they are proven otherwise, they are always honest
and straightforward, and tell the truth. So I would have a very
difficult time deciding against what the police officer says.” Id. at
278. Defense counsel clarified and asked if, given conflicting
stories, she would “presume the police officer was telling the
truth.” Id. at 279. She answered, “Yes, I would.” Id. Defense
counsel followed up again, asking whether she could follow an
nstruction to presume the defendant innocent, and she answered,
“I don’t know.” Id. Later the prosecutor asked a similar question,
whether the defendant still has a presumption of innocence even if
a police officer takes the stand against him. Id. She again

answered, “I don’t know.” Id. No further questions were asked of



her, and the court denied defense counsel’s challenge for cause. Id.
at 280.

On appeal, the court concluded the juror had
“unequivocally admitted a bias regarding a class of persons (here,
a bias in favor of police witnesses).” Id. at 281. The court found the
juror had demonstrated actual bias and did not express confidence
in her ability to follow the court’s instructions on the presumption
of innocence. Id. at 282. The court held the juror should have been
excused and Gonzales was entitled to a new trial. Id.

Juror 16’s statements in this case were likewise an
unequivocal statement that he could not follow the presumption of
innocence or hold the state to its burden of proof beyond a
reasonable doubt. RP 134-35.

JUROR 16: Well, without strong exculpatory

evidence on the defense part, the State has the scales

tipped in their favor. There is just no way I could

look at everything they present without a defense
and judge otherwise.

COUNSEL: Okay. Well, I appreciate the candor. 1
suspect that might be a preconceived notion that a
lot of people come in with. I would like to remove the
idea for a second that I—that we wouldn’t present
any kind of a case, and as I proposed to [juror] No. 15
here, look at all the evidence as a whole, but imagine
a hypothetical where you had questions after that.



JUROR 16: Sure, I would submit my questions to the
judge.

COUNSEL: Okay.

JUROR 16: But, again, it’s heavily weighted toward
the State.

RP 134-35.

These statements show actual bias in favor of the state.
Actual bias warranting dismissal of a potential juror is defined as
“a state of mind on the part of the juror in reference to the action,
or to either party, which satisfies the court that the challenged
person cannot try the issue impartially and without prejudice to
the substantial rights of the party challenging.” RCW 4.44.170. A
mere opinion does not necessarily require dismissal; but a juror
must be dismissed when it appears, “from all the circumstances,
that the juror cannot disregard such opinion and try the issue
impartially.” RCW 4.44.190; Irby, 187 Wn. App. at 193-94 (citing
Gonzales, 111 Wn. App. at 278).

When a juror makes a clear statement indicative of actual
bias, that should prompt either questioning to neutralize the bias
or a challenge for cause. Irby, 187 Wn. App. at 195 (discussing

Gonzales, 111 Wn. App. at 282). Here, there was no attempt to

-10-



neutralize the bias or gain an individual assurance from Juror 16
that he would be fair. The record shows he would instead vote in
favor of the state unless there was strong exculpatory evidence
brought forth by the defense. The record indicates Juror 16 was
actually biased.

That expression of actual bias triggered the trial judge’s
duty to act to protect Rogers’ constitutional right to trial by an
unbiased and impartial jury. Trial judges have an independent
obligation to ensure an impartial jury by not seating a juror who
has manifested actual bias. Irby, 187 Wn. App. at 193. CrR 6.4
(c)(1) states that “[i]f the judge after examination of any juror is of
the opinion that grounds for challenge are present, he or she shall
excuse that juror from the trial of the case.” This rule makes clear
not merely that a trial judge may excuse a potential juror where

grounds for a challenge for cause exist. State v. Davis, 175 Wn.2d

287, 316, 290 P.3d 43 (2012). “In fact, the judge is obligated to do
so.” Id. Although the court has discretion in considering all the
circumstances, removal of the juror is mandatory when the juror

1s unable to try the issues impartially. Irby, 187 Wn. App. at 194-

96; Gonzales, 111 Wn. App. at 277-278; RCW 4.44.170 (2). “When

-11-



a juror makes an unqualified statement expressing actual bias,
seating the juror is a manifest constitutional error.” Irby, 187 Wn.
App. at 188.

Here, the Court of Appeals speculated that the defense may
have had a reason for keeping juror 16 despite the unequivocal
expression of bias. App. at 12-13. The court appears to have
assumed the juror’s expression of bias was essentially contingent
on the defense putting forth no case whatsoever. Id. The court
then assumed the court and defense counsel may have been
unconcerned because both knew the defense would, in fact, be
putting on evidence. Id. But that fact does not erase the juror’s
clear bias in favor of the state.

The juror expressed actual bias in assuming that whatever
evidence the state presented would be more than enough to
convict Rogers, without “strong exculpatory evidence” presented
by the defense. Even though the defense put on several witnesses,
including Rogers himself, “strong exculpatory evidence” is difficult
if not impossible to come by in a ten-year-old case of sexual abuse
when the parties lived in the same house. Cases like this one

involve a pure “he said-she said” scenario. The only evidence on

-12-



either side is one person’s word. It is the rare juror who considers
a denial by the accused, or expressions of disbelief by his family, to
be “strong exculpatory evidence.” Because the trial court neither
inquired to rehabilitate the juror after this expression of bias nor
excused the juror for cause, Rogers’ right to trial by an unbiased
jury was violated.

This Court should grant review and reverse Rogers’
convictions under RAP 13.4(b). First, the Court of Appeals
decision 1s in conflict with Gonzales, as discussed above. This
conflict merits this Court’s review under RAP 13.4(b)(2). Second,
this case presents a significant question of constitutional law
regarding the court’s duty to excuse a juror who has expressed

actual bias. This Court should, therefore, also review this issue

under RAP 13.4(b)(3).

18-



E. CONCLUSION

The Court of Appeals opinion conflicts with a decision by
the Court of Appeals and presents a significant question of
constitutional law. Rogers requests this Court grant review under
RAP 13.4 (b)(2), and (3).

DATED this 12th day of November, 2020.
Respectfully submitted,
NIELSEN KOCH, PLLC
*"’V %”;/‘;f‘{”‘ ,»éfm% V?V
JENNIFEE J §WEIGERT
WSBA No. 38068

Office ID No. 91051
Attorney for Appellant
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V.

DARYL ROGERS, a/k/a
DARYL CRAIG ROGERS,

UNPUBLISHED OPINION

)
)
)
)
)
)
)
)
)
Appellant. )
)

VERELLEN, J. — Daryl Rogers contends multiple errors prevented him from
enjoying a fair trial. Because the record does not support his contentions, we
affirm Rogers’ conviction.

The court did not abuse its discretion by denying Rogers’ motion for mistrial
because the improper testimony mentioning his past juvenile detention was
fleeting and immediately dismissed as “irrelevant” by the court’s instruction to the
jury.

The court did not abuse its discretion by admitting expert opinion testimony
because both experts opined within their areas of expertise on relevant matters

without invading the jury’s role in determining credibility.



No. 81396-0-1/2

The court did not abuse its discretion by declining to strike a juror sua
sponte because the whole of the circumstances did not show he had an actual
bias that would prejudice Rogers.

The prosecutor properly stated the State’s burden of proof and merely
made arguments based on the evidence presented at trial.

However, a limited remand is necessary to strike a condition of community
custody.

Therefore, we affirm Rogers’ conviction and remand for proceedings
consistent with this opinion.

FACTS

When J.0. was a young girl, her family became close with Daryl Rogers
and his family and even had Thanksgiving together one year. J.0.’s mother and
stepfather hired him to babysit several times when they went out. J.O.’s mother
remained in contact with Rogers even after fleeing to Alaska with her children to
escape her abusive husband. After her husband learned her whereabouts and
began sending people to her door, J.O.’'s mother and her children returned to
Washington and moved into Rogers’ house. They lived in his house for two or
three months before moving out due to a dispute about rent.

Years later, when J.O was 16, she revealed that Rogers had raped and
molested her. J.O. resisted going to the police, but, two weeks later, her mother
convinced her. The State charged Rogers with three counts of first degree rape of

a child and three counts of first degree child molestation. During trial, J.O.
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testified, as did two medical providers who had treated her, a mental health
counselor and a pediatrician. The providers testified about their observations and
provided general background information within their fields of expertise. Rogers
testified in his own defense and called several additional withesses. The jury
convicted him on three counts of first degree rape of a child, first degree child
molestation, and was unable to reach a verdict on the remaining charges.

Rogers appeals.

ANALYSIS

|. Motion for Mistrial

Rogers argues the court abused its discretion when it denied his motion for
a mistrial after a witness testified he had been in juvenile detention. We review a
court’s decision to deny a motion for mistrial for an abuse of discretion.’

A serious trial irregularity, such as a witness’s violation of a pretrial ruling
excluding evidence, can prejudice a defendant.? When a defendant moves for a
mistrial due to a serious irregularity, the court must determine its prejudicial effect
by examining “(1) its seriousness; (2) whether it involved cumulative evidence;

and (3) whether the trial court properly instructed the jury to disregard it.””* A

! State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973 (2010).
2 |d.
3

Id. (quoting State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989)).
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mistrial is appropriate when the irregularity, weighed against the entire record,
prevented the defendant from having a fair trial.*

Here, the court granted an unopposed defense motion to exclude “any prior
convictions by the defendant.” When J.O.’s mother testified, the prosecutor
asked how her family first met and got to know Rogers. She responded:

His stepfather was the maintenance man at the Fisher Mill
Apartments, and he knew that we were new here, so we became
friends with him. And then his mother used to come to the
apartments in the community room, so we met her as well. They
invited us to church. He was in juvenile detention at the time of us
meeting his mom and his sister and brother. Then when he got out
of juvenile detention -l

Defense counsel objected, and the court stopped her testimony. Outside the jury’s
presence, the parties argued whether mistrial was appropriate. When the jury
returned, the court instructed it to disregard the testimony:

Before we proceed, I'm going to give you an instruction regarding a
remark the withess made and that wasn’t in response to a question.
It was some reference made by the witness to the possibility [the]
defendant may have been in juvenile detention at some point. That
was inappropriate. That has nothing to do with this case. It's
irrelevant to this case. I'm instructing you at this time to disregard
that remark and not to consider it or discuss it during your
deliberations.!]

The evidence was not raised again.

4 1d. (quoting State v. Thompson, 90 Wn. App. 41, 47, 950 P.2d 977
(1998)).

5> Report of Proceedings (RP) (Oct. 29, 2018) at 53.
6 RP (Oct. 30, 2018) at 317-18.
71d. at 321-22.
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Rogers agrees the evidence was not cumulative and that the court gave an
instruction to disregard. He argues the court’s instruction “only served to
emphasize Rogers’ juvenile criminal history” and “was insufficient to ensure a fair
trial because it emphasized the inadmissible and prejudicial evidence . . . by
repeating it.”® But Rogers fails to explain how the jury was to identify and
disregard the “inappropriate” and “irrelevant” evidence without the court referring
to it. The majority of the witness’s response was appropriate and relevant, so the
court’s reference to “juvenile detention” was necessary to provide a clear
instruction.

Within the context of the multiday trial, the witness’s fleeting comment did
not prevent Rogers from having a fair trial. The court gave an unequivocal and
immediate instruction to disregard the improper testimony and lessened its
seriousness by explaining Rogers’ juvenile detention was irrelevant to the current
charges. The improper testimony was not raised again. Rogers fails to show the
court abused its discretion by denying his request for a mistrial.

Il. Improper Opinion Evidence

Rogers contends improper expert opinion testimony bolstered J.O.’s
credibility by making her seem like she fit the profile of a victim of sexual abuse.
We review a court’s decision to admit opinion evidence for abuse of discretion.®

Generally, opinion “testimony that is not a direct comment on the defendant’s guilt

8 Appellant’s Br. at 8-9.

° City of Seattle v. Levesque, 12 Wn. App. 2d 687, 698, 460 P.3d 205
(2020).
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or on the veracity of a witness, is otherwise helpful to the jury, and is based on
inferences from the evidence is not improper opinion testimony.”’® An expert may
testify even more broadly and discuss “scientific, technical, or other specialized
knowledge” if it will “assist the trier of fact to understand the evidence or to

determine a fact in issue.”" Testimony suggesting that “a victim exhibits behavior

typical of a group™ does not improperly comment on credibility because it does not
directly allow an inference of guilt."?

In State v. Kirkman, the defendant argued a doctor’s testimony bolstered

the victim’s credibility.’ The defendant was charged with raping a six-year-old
girl, and a doctor testified about the results of his physical exam on the victim.#
The victim’s vaginal exam showed no signs of sexual contact, and in response to
the State’s questions, the doctor opined “to have no findings after receiving a

history like that is actually the norm rather than the exception.”’® The doctor also

10 City of Seattle v. Heatley, 70 Wn. App. 573, 578, 854 P.2d 658 (1993).
"MER 702.

12 State v. Florczak, 76 Wn. App. 55, 73, 882 P.2d 199 (1994) (quoting
State v. Jones, 71 Wn. App. 798, 815, 815 n.6, 863 P.2d 85 (1993)); see State v.
Case, No. 52464-3-, slip op. at 18 (Wash. Ct. App. June 23, 2020),
https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-11%20Published%20
Opinion.pdf. (“Expert witnesses may testify on general characteristics or conduct
typically exhibited by survivors of domestic violence.”)

13159 Wn.2d 918, 155 P.3d 125 (2007).
14 1d. at 924.
15d.



https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-II%20Published%20Opinion
https://www.courts.wa.gov/opinions/pdf/D2%2052464-3-II%20Published%20Opinion
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testified the young victim “had good language skills for her age [and] spoke
clearly” before relaying the victim’s disclosure’s about the defendant raping her.'®
The court concluded none of the testimony was improper.' The doctor’s
opinion about the physical examination was relevant because the defendant
attacked the victim’s credibility, and it explained the discrepancy between the rape
allegations and normal physical exam.'® His opinion about the victim’s clear
communication was “content neutral” because it discussed his observations of the
victim’s manner and did not comment on “the substance of the matters
discussed.”’® The testimony “did not come close to testifying on any ultimate fact”
because the doctor “never opined that [the defendant] was guilty,” that the victim

was raped, or that he believed the victim.?°

In the 1988 case of State v. Ciskie, a boyfriend was on trial for repeatedly
raping his girlfriend over 10 months as part of a pattern of physical and emotional
abuse.?' The State called an expert to testify about the then-novel idea of battered
person syndrome, patterns of domestic abuse, and why abused partners may stay

with their abusers.?? The trial court limited the expert’s testimony to battered

16 |d. at 924-25.

17 |d. at 934.

18 |d. at 933.

19 |d.

20 |4,

21110 Wn.2d 263, 266-68, 751 P.2d 1165 (1988).
22|, at 273-74.
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person syndrome, the girlfriend’s diagnosis of posttraumatic stress disorder and
related background information, and it prohibited testimony opining about whether
she had been raped.?® Although this ruling could have let the jury infer that the
girlfriend had been raped, the court concluded these decisions were not an abuse
of discretion because they aided the jury’s understanding without “invading its role
as judge of credibility.”?*

Rogers argues testimony from licensed mental health counselor Maureen
Garrett “vouched for J.O.’s credibility and, indirectly, Rogers’ guilt.”?® Garrett
treated J.O. from late 2016 through early 2017. Garrett testified about J.O.’s
diagnosis of posttraumatic stress disorder and related symptoms and then
answered a series of questions from the State about self-harm and sexual abuse.
Garrett explained, “There’s a correlation between trauma and sexual abuse,
specifically in self-harming behaviors” and that self-harming behaviors can be a
coping mechanism for sexual trauma.?® She also noted self-harm is not exclusive
to sexual assault victims. Earlier that day, J.O. had testified she engaged in self-
harm, such as burning and cutting herself, after Rogers assaulted her.

Like the doctor in Kirkman, Garrett did not comment about J.O.’s history of
self-harm or whether she found J.O. credible. And like the expert in Ciskie, her

testimony opined generally on the correlation between self-harm and a history of

23 1d. at 280.

24 ﬁ

25 Appellant’s Br. at 12.

26 RP (Oct. 30, 2018) at 409-10.
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trauma, providing background on an unfamiliar subject to help the jury’s

understanding. Rogers analogizes this case to State v. Jones, in which a social

worker testified she “believed” the victim’s allegations and that the victim “had
been sexually molested by [the defendant] at some point.”?” Jones is inapposite
because Garrett did not comment directly on J.O.’s credibility or Rogers’ guilt.
Because Garrett’s testimony did not directly opine about J.O.’s credibility, it
assisted the jury, and it was based upon her personal observations and expertise,
Rogers fails to show the court abused its discretion.?®

Rogers also challenges testimony from Dr. Kimberly Copeland for
bolstering J.O.’s credibility.?® Copeland performed a physical examination on J.O.
after she revealed Rogers’ assaults. Copeland testified the vaginal examination
was “normal.”® The State asked, “Was that surprising to you?,” and Copeland
explained:

| expect a large majority of these exams to be normal, regardless of

the type of abuse that has happened. And that’s based on

numerous studies that have been done following kids that have been

abused or not abused and looking at their exams. And it’s only

about five percent that have had penetrative abusive events that will
have any abnormal findings.["

2771 Wn. App. 798, 803-04, 863 P.2d 85 (1993).
28 Heatley, 70 Wn. App. at 578; ER 702.

29 The State contends Rogers failed to preserve this issue for appeal.
Because we have the discretion to consider an issue not properly objected to
during trial, RAP 2.5(a), and it does not change the outcome, we will consider the
merits of Rogers’ argument.

30 RP (Oct. 30, 2018) at 444
31 ﬁ
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This testimony is based upon Copeland’s expertise as a pediatrician and helps the
jury understand her lack of surprise at J.O.’s normal physical examination,
especially when the body’s reaction to sexual trauma is not common knowledge.

As in Kirkman and Ciskie, Copeland’s testimony was relevant to the jury’s

understanding and did not opine directly about any issues for the jury. Rogers
does not show the court abused its discretion.
[ll. Juror Bias

Rogers argues he did not receive a fair trial due to juror bias. He contends
the court failed to dismiss juror 16 sua sponte after the juror expressed actual bias.
A court has broad discretion to consider all of the circumstances when deciding
whether to dismiss a juror.3? We review a court’s decision to seat or dismiss a
juror for abuse of discretion.3?

The trial court has an independent statutory duty to dismiss a juror who has
shown actual bias.3* A juror manifests actual bias when he “cannot try the issue
impartially.”> Thus, merely equivocal answers do not require dismissal,*® and an

expression of bias may be neutralized by further questioning.3’

32 State v. Phillips, 6 Wn. App. 2d 651, 662, 431 P.3d 1056 (2018), review
denied, 193 Wn.2d 1007, 438 P.3d 116 (2019).

33 State v. Lawler, 194 Wn. App. 275, 282, 374 P.3d 278 (2016).
34 Phillips, 6 Wn. App. 2d at 666.
35 RCW 4.44.170(2).

36 Lawler, 194 Wn. App. at 283; see RCW 4.44.190 (dismissal of a juror is
not required if he can disregard his biased opinion).

37 See State v. Irby, 187 Wn. App. 183, 195-96, 347 P.3d 1103 (2015)
(additional individual questioning may show equivocation and neutralize bias).

10
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In State v. Gonzales, this court required retrial after concluding the trial

court failed to dismissed a biased juror.3® During voir dire, the State asked about
the credibility of police officers, and the juror opined she could not disbelieve a
police officer’s testimony.®® The juror also said, “I don’t know if | could” maintain a
presumption of innocence for the defendant if a police officer testified to his guilt.*
Because the juror admitted a bias towards police officers, that her bias would harm
her ability to deliberate, that her bias would undermine the presumption of
innocence, and neither the court nor any party attempted to rehabilitate the juror,
the court abused its discretion by seating her.*’

Rogers contends juror 16 expressed actual bias during defense counsel’s
portion of voir dire. Defense counsel posed a hypothetical and asked whether any
juror’s ability to render a verdict would change if the defendant declined to present
a case. He and juror 16 had the following exchange:

JUROR 16: Well, without strong exculpatory evidence on the

defense part, the State has the scales tipped in their
favor. There is just no way | could look at everything
they present without a defense and judge otherwise.

COUNSEL: Okay. Well, | appreciate the candor. | suspect that

might be a preconceived notion that a lot of people
come in with. | would like to remove the idea for a
second that I—that we wouldn’t present any kind of a
case, and as | proposed to [juror] No. 15 here, look at all

the evidence as a whole, but imagine a hypothetical
where you had questions after that.

38 111 Wn. App. 276, 277, 45 P.3d 205 (2002).
3|4, at 278.

40 1d. at 279.

41|d. at 281-82.

11
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JUROR 16: Sure, | would submit my questions to the judge.
COUNSEL: Okay.

JUROR 16: But, again, it's heavily weighted toward the State.?

In other portions of voir dire, juror 16 was asked whether he could follow a court’s
instructions regarding the law, even if he thought the law was different. He
explained, “If the crime meets the definition of what is set on paper is written as a
law, that's what needs to be followed, not what you think it means.”3 Juror 16
also expressed a bias against elected judges because they “always seem to want
to throw the book at a defendant to appear tough on crime,” but he “would do the
best | could” to set those feelings aside.** Juror 16 also said his mother had been
sexually assaulted, but when asked by defense counsel if that “would make it very
difficult or possible for you to be impartial,” he responded, “No. No, not on that.”®
Unlike the juror in Gonzales, he did not express an inability to remain
impartial due to a bias against the defendant or towards the police. Juror 16
admitted a presentation of evidence by the State could sway him in absence of a
presentation by the defendant—a mere hypothetical when the court knew Rogers
would be presenting a defense. Although juror 16 reiterated his bias after defense
counsel clarified Rogers would mount a defense, it may have been clear to the

court that juror 16 did not catch the clarification. The court also knew defense

42 RP (Oct. 29, 2018) at 134-35.
43 |d. at 144.
44 1d. at 103.
45 |d. at 113.
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counsel declined to strike juror 16 and, given all of juror 16’s responses, may not
have wanted to undermine a legitimate tactical decision not to challenge him.*
Considered within the full context of voir dire and the trial, the court did not abuse
its discretion by seating juror 16.

V. Statement of Additional Grounds

Rogers filed a statement of additional grounds, arguing prosecutorial
misconduct deprived him of a fair trial.

To show prosecutorial misconduct, a defendant must establish “that the
prosecutor’'s conduct was both improper and prejudicial in the context of the entire
record and the circumstances at trial.”*” A prosecutor’s conduct was prejudicial
when the defendant can show “a substantial likelihood [that] the instances of
misconduct affected the jury’s verdict.””#¢ But when, as here, a defendant fails to
object to improper conduct at trial, the error is waived unless the conduct “is so

flagrant and ill intentioned that it causes an enduring and resulting prejudice that

could not have been neutralized by an admonition to the jury.”*°

46 See Lawler, 194 Wn. App. at 284-85 (explaining a court must balance its
duty to strike a juror showing actual bias with a defendant’s right to control his
defense); CP at 144 (jury panel sheet showing defense counsel declined to use all
of his challenges).

47 State v. Thorgerson, 172 Wn.2d 438, 442, 258 P.3d 43 (2011) (internal
quotation marks omitted) (quoting State v. Magers, 164 Wn.2d 174, 191, 189 P.3d
126 (2008)).

48 |d. at 442-43 (alteration in original) (quoting Magers, 164 Wn. 2d at 191).

49 |d. at 443 (quoting State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747
(1994)),

13



No. 81396-0-1/14

First, Rogers appears to argue the prosecutor asked improper
impeachment questions of defense witness Demetrius Rogers, the defendant’s
brother. Soon after cross-examination began, the prosecutor and Demetrius®® had
the following exchange:

Q: Right before you came in here, your sister came out to talk to

you, right?
A We did not have a conversation.
Q:  You guys didn't just talk about all that briefly before coming in?
A: | handed her my phone and my cover and that was all.
Q You've spoken with your brother Daryl about this case before
today, right?
A: | have.

Q: And you’ve talked about the fact that you were going to be
called to testify, right?

A: He let me know, yes.

Q: And you’ve talked about the allegations, right?

A: | was aware, yes.
Q: You love your brother very much, right?
A: | do.B1]

The prosecutor’s questions impeached Demetrius’s credibility by

suggesting a bias towards his family, an entirely appropriate purpose of cross-

50 We refer to Demetrius by his first name for clarity.
51 RP (Oct. 31, 2018) at 550-51, 553.
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examination.5? Contrary to Rogers’ belief that the prosecutor inserted himself into
trial by asking whether Demetrius spoke with his sister, Demetrius’s answer laid
the foundation by establishing they had interacted.5® The prosecutor’s reliance on
his knowledge of their interaction was no different from any attorney’s reliance on
an out-of-court interview to lay foundation.

Second, Rogers argues the prosecutor misstated the burden of proof in his
closing argument. We review allegedly improper remarks in closing argument
within their entire context, including the issues in the case and the instructions to
the jury.®* Rogers contends the prosecutor misstated the burden of proof by
arguing “[b]Jeyond a reasonable doubt does not mean beyond all doubt. It is not
100 percent.”® But the prosecutor also quoted the unchallenged jury instruction
providing the State’s burden of proof. And he also explained proof beyond a
reasonable doubt required “an abiding belief in the truth of the charges”® and

urged the jury to convict only if the evidence “left [them] with an abiding belief that

52 See State v. Lubers, 81 Wn. App. 614, 623, 915 P.2d 1157 (1996)
(“Evidence of bias and interest is relevant to a witness’s credibility.”).

53 Rogers’ reliance on a federal case, United States v. Rangel-Guzman, 752
F.3d 1222, 1224 (9th Cir. 2014), is misplaced. In that case, the prosecutor relied
on her own knowledge of the defendant’s prior statements from outside of court to
impeach him without first establishing a foundation, which inserted her into the
proceedings by introducing new evidence only through her questions. 1d. at 1225.

54 State v. Anderson, 153 Wn. App. 417, 430, 220 P.3d 1273 (2009).
%5 Statement of Additional Grounds at 4 (quoting RP (Nov. 1, 2018) at 683-

84).
56 RP (Nov. 1, 2018) at 683.
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[Rogers] did these things to [J.0.].”>" The prosecutor did not misstate the burden
of proof.58

Third, Rogers argues the State shifted the burden of proof by impugning
Rogers’ credibility and vouching for J.O.’s credibility. A prosecutor has wide
latitude during closing argument to draw reasonable inferences from the evidence,
including about the credibility of witnesses.%® Improper vouching occurs when a
prosecutor expresses his personal beliefs about a witness'’s credibility or relies
upon information not introduced in evidence to support a witness’s credibility.°
J.O. and Rogers both testified, so the prosecutor was free to argue about their
credibility based on the evidence. This is especially true where credibility is a
central issue in a trial, and the defendant’s theory of the case calls the complaining
witness’s credibility into question.®' Because Rogers and J.O. testified and the
prosecutor’'s arguments were reasonable inferences from the evidence presented
and did not rely on the prosecutor’s personal feelings, he did not shift the burden

of proof or improperly vouch for J.0.’s credibility.

57 1d. at 685.

%8 See State v. Pirtle, 127 Wn.2d 628, 658, 904 P.2d 245 (1995) (“abiding
belief” instruction does not misstate the burden of proof).

%9 Thorgerson, 172 Wn.2d at 448.
60 |d. at 462.

61 See id. at 448 (credibility arguments during closing were appropriate
where the defendant questioned the complaining witness’s truthfulness); RP
(Oct. 29, 2018) at 190 (Rogers arguing J.O. had incentives to make up sexual
misconduct allegations).
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Fourth, Rogers contends the prosecutor made an improper argument by
referring to uncharged crimes. A prosecutor may not make statements
unsupported by the record that prejudice the defendant.62 Rogers compares this

case to State v. Boehning, where the prosecutor repeatedly referenced dismissed

charges of rape against the defendant and facts not introduced into evidence.®3
But the cases are entirely distinct. The prosecutor here clearly stated the six
charges were based on at least five different assaults, and he identified each
assault. The assaults he identified were based on J.O.’s testimony, which
included her estimate that Rogers forced her to perform oral sex on him between
five and ten times. The prosecutor merely made a reasonable argument based
upon the evidence.

Because Rogers fails to show the prosecutor’s conduct was improper, his
failure to object at trial waived these issues.®* And, contrary to Rogers’ contention,
defense counsel was not ineffective for declining to object.

V. Community Custody Conditions

Rogers contends, and the State agrees, the trial court erred by requiring
that his therapist make regular reports to the Department of Corrections. Because
the condition does not appear to be authorized by law, the State’s concession is

well-taken and ministerial remand is appropriate to strike it.

62 State v. Boehning, 127 Wn. App. 511, 519, 111 P.3d 899 (2005).
63127 Wn. App. 511, 519-23, 111 P.3d 899 (2005).
64 Thorgerson, 172 Wn.2d at 443.
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Therefore, we affirm Rogers’ conviction and remand for proceedings

consistent with this opinion.

bl &
(/

WE CONCUR:

cd‘vw, /ﬁ W/Mn! C%
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